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AN 


ENQUIRY 
Into. the Quesrion, 
Whether JURIES are, or are not, 

JUDGES os LAW, 
- As well w of FACT; 


With a particular Reference to 


The CAsE of LIBELS. 


Among other Devices to undermine the Rights and - 
Power of Juries, and render them inſignificant, 
there has been an Opinion advanced, That they are 
only Judges of Fact, and not at all to conſider the 
Law. Ver. AUTH. 


Me may conclude, that the Liberty of Britain, is gone 
or ever, whenever any Attempts to wreſi away the 


Liberty of the Preſs Mall ſucceed, HuME. 
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PREFACE. 


HE allowing is an attempt to- 
| wards an Examination into the j 

Fr. 7 4 — , which hath been 
advance Jome / ages of the law, and 
aſſented to ny other perſons ; but which 
the Writer of 2 little Tract apprebends 
to be falſe in itſelf, and of the moſt dan- 
gerous conſequence with reſpect to public 
liberty in general, and the Liberty of 
the Preſs in particular. If the light in 
which he conſiders it be a juſt one, no 
fubjeF can be more worthy of the public 
attention. It is obſerved by Mr. Sw, 
that whenever any attempts ta wreſt from 
us the Liberty of the Preſs ſhall ſucceed, 
we may then conclude, that the liberty of 
Britain is gone for ever. And though 
the freedom of the preſs may often dege- 
nerate into a cenſurable Feentiouſueſe, yet 
it rs certain, that a free lf have much 
more danger to war fram a reſtramt 


of 


13. 
of the Liberty of the Preſs, than from * 
even the worſt abuſe of it. 


- The ingenious author juſt quoted, ob- 
erves, that, tis ſufficiently known, 
« that de eſporic power would fleal in upon 
* us, Were.we not extremel 3 2 
*« prevent fs progreſs ; a0 Were there not 
An eaſy method of conveying the alarum 
* from one end of the kingdom to the 
* other. The ſpirit of the people muſt 
« frequently be rouſed to curb the ambition 
*.of the court; and the. dread. of, roufing 
*© this ſpirit, muſt be emplayed, te. prevent 
« that ambition. And noi bing is ſo gf 
t fectual to this purpoſe as the Liberty of 
* the Preſs; by af 1 all the . 
dit, and genius of, the nation, may 

10 employed on the fide of. liberty, and 
'* every one arimated W its defence? 


That the freedom of the Preſs may, 


and ſometimes does, degenerate into licen- 
« rzouſneſs, cannot. be diſputed; but, the laws 
' againſt ſedition and libelling are already 
amply fufficient, and much too ſtrong to 
be left to the arbitrary detifion f any Lord 
" Chief Fuſtice, The liberty which this na- 
tion enjoys, | has rendered it the admiration 
and the envy of- Europe ; » the man Who 1s 
" inſerfible of its value and its importance, is 
rwnwortby to live in a free country. HF 
| oe 


vü ] 

rhe Liberty of the Preſs in particular, 
Cruil Liberty in general is cloſely and in- 
ſeparably connected: they will ſtand or 
fall together. Let us not, then, ſuffer 
our opinion of the value of this ineſtimable 
Privilege to be leſſened, becauſe it is attend- 
ed, as every thing human is, with ſame in- 
conventences; but which are infiniteſy 
overbalanced by its advantages; nor let 
us ſuffer that Liberty, for which our gal- 
lant anceſtors have jo often and ſo nob 

hazarded their lives and fortunes, to be 
wreſfted from us by the quibbling of lau- 


vers. 


Whether in the following pages any 
light is thrown upon the ſubject which is 
attempted to be inveſtigated, the Public 
= 1 They are not written to 

erve the purpoſes of any party; nor has 
the M. * fa 2 *. been 
influenced by any motives, but the love of 
Freedom, and of bis Country. 


AN 


- 


is 
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HE Importance and Advantages 

_- which ariſe to the liberties of the 

ſubject, from trials by jury, are ſo 
univerſally acknowledged, that, to Exgliſb- 
men, it may be preſumed, little need be ſaid 
upon that head. This great privilege has 
ever been the pride and the boaſt of our an- 
ceſtors; it has excited the higheſt applauſe, 
and been the admiration of foreigners ; and 
is juſtly conſidered ' as the greateſt ſecurity 


of our lives and properties, and the beſt de- 
fence againſt Tyranny and Arbitrary Power. 


Bor this great privilege, though too 
ſtrong to be battered down, may yet be ſo 
undermined by ſubtle pretences, as to be ren- 
dered, in many caſes, of very little worth. 
In particular, ſome poſitions have been laid 
down by certain Lawyers, with reſpe& to 
the doctrine of libels, which have the moſt 
fatal aſpect upon the liberty of the preſs; if 
they do not tend to a total annihilation of it. 
Thus it hath fometimes been aſſerted, from 
our benches of Juſtice, and again repeated 
at a period of time _ very remote 2 

the 


1 


1 

the preſent, that jurymen, particularly in tlie 
caſe of libels, are judges of the Fa# only, 
and not of the Law. That is, that if any 
man is charged in any information or in- 
dictment, with writing, printing, or pub- 
liſning, any book, pamphlet, or paper, which 
is in ſuch information or indictment ſtiled a 
libel, it is not the buſineſs of the jury: to 
enquire, whether ſuch book, pamphlet, or 
paper, really be a libel, or not; but only 
into the ſimple matter of fact, whether 
the perſon ſo charged be the author, printer, 
or publiſher of ſuch book, pamphlet, or pa- 
per; and to leave the matter of the libel, 
the determination whether it. be a libel. or 
not, entirely to the Court. 


Bur if this principle be once admitted, a 
very moderate degree of reflexion may be 
ſufficient to convince us, that for the people 
of England then to pretend to be in poſſeſſion. 
of a freedom of the preſs, would be ridiculous. 
They would then have nolibertyofthePreſs, but 
what-the judges of the court of King's Bench 
might think proper. to grant them; who, if 
they were influenced, by any the moſt infa- 


mous and corrupt miniſtry, or by any other 


motive, might puniſh as a: violator of the 
laws, any author, printer, or publiſher, fox. 
writing, printing, or publiſhing, any book 
or paper whatever, which they might be diſ- 
leaſed with, and think proper to declare a 
libel, This then being the natural, the un- 
avoidable conſequence of this poſition, That 
jurymen are not, in theſe caſes, to judge E 
the: 


Un! 
the law, as well as of the fact; a poſition re- 
plete with the moſt fatal conſequences to the 
+ Hberties of this kingdom; it is of the high- 
eſt importance to enquire, whether it has 

any juſt foundation in law or in reaſon. 


Now that jurymen have a legal right to 
determine the matter of law, as well as the 
matter of fact, in the caſe of libels, and in 
other caſes, if they think proper, appears 
very clear, —— In Magna Charta, cap. 29. 
it is declared, © that no freeman ſhall be 
taken, or impriſoned, nor be diſſeized of 
c his freehold, or liberties, or free cuſtoms, 
or be out-lawed, or any other way deſtroy- 
«ed; nor ſhall we paſs upon him, or con- 
« demn him, but by the lawful judgment 
<* of his peers, Wc.” That is, that no man 
can be legally puniſhed, in any way what- 
ever, without a fair trial by a jury of twelve 
men; and without their finding him guilty - 
of ſome crime which the law declares pu- 
niſhable. It cannot be ſuppoſed to be con- 
ſiſtent with this, that any jury ſhould be ar- 
bitrarily directed to bring any man in guil- 
ty, when they are not convinced in their own 
minds, whether the action the accuſed per- 
ſon is charged with be a crime or not. No 
man (ſays Magna Charta) ſhall be puniſhed, 
but by tbe lawful judgment of his peers; it fol- 
lows then that they are his proper judges ; 
Judges not in part only, but of the whole 
matter; judges not only whether he hath 
been guilty of the action Alledged againſt 
him, but whether he hath been guilty of 4 


crime. 
B 2 « A Jury 


[12] 

« A Jux v of twelve men (fays Lord Chief 
“ Tuſtice Coke) are, by our law, the only pro- 
<« perjudgesof the matter in iſſue before them.“ 
And that great oracle of law, Littleton, de- 
clares, & 368. That if a jury will take 
„ upon them the knowledge of the law up- 
4 on the matter, they may.” To which 
Coke, in his Comment thereupon, agrees ;' 
and we have, to the ſame purpoſe, the opi- 
nion of a very reſpectable gentleman, who 
holds, at this time, one of the higheſt ſta- 
tions in the law, and who 1s as much diſtin- 
guiſhed by his knowledge in his profeſſion, 
as by his integrity and uprightneſs. | 


AnD it is notorious, that, in many cafes, 
juries do conſtantly judge of matters of law 
as well as fact. When perſons are indicted 
for Murther, it is a matter of law, whether 
the action committed, provided the fact be 
proved, fall under the denomination of Mur- 
ther, Man fluughter, Chance-medley, or Self- 
defence; and yet theſe matters of law are de- 
termined by the jury. The court inform 
the jury, what it is that conſtitutes an action 
Murder, Man-flaughter, &c. and the jury 
themſelves apply theſe general principles of 
law to the particular fact which they are 
appointed to try, and then bring in their 
verdi& according to their own judgments. 
„All that the judges do (ſays an old au- 
„% thot *) is but advice, though in matter of 
% C; and it is the jury only that judges 
one guilty, or not guilty of murder, Cc.“ 


* Sce a Guide to Engliſh Juries, publiſhed in 1682. 
AND 


[13] 

AnD in moſt general ues, as upon Not 
Guilty pleaded in Treſpaſſes, Breaches of the 
peace, or Felomes, though it be matter in 
law whether the party be a treſpaſſer, a 
breaker of the peace, or a felon; yet the 
jury do. not find the fact of the caſe by itſelf, 
— the law to the court; but find the 
party guilty or not guilty generally. * The 
* law (ſays the author juſt quoted) conſi- 
* dering the great burden that lies upon 
te the conſciences of jurymen, has favoured 
* them with this liberty. They may take 
„% upon them the knowledge of what the 
% jaw is in the matter, or upon the truth 
« of the fact, as well as the knowledge of 
* the fact; and ſo give in a verdict gene- 
rally, that the Defendant is guilty, or not.” 
And: indeed even the .very cuſtom of bring-' 
ing in . ſpecial verdicts, in thoſe nice and intri- 
cate caſes in which juries will not venture to take 
upon themſelves the knowledge of the law, 
but chuſe to leave it to the determination of 
the judges, appears to be a proof that, in 
other caſes, they do take upon themſelves the 
determination of it, 


* 


Now if it appears to be the cuſtom and- 
the right of juries to determine the matter 
of law in other matters, what reaſon can be 
aſſigned, why this right ſhould be takeri 
from them in the cafe of libels only? A 
„ mong ather devices (ſays another old au. 
5 thor *) to undermine the rights and power 


* Engliſh Libertigs, or Free- horn Subjects, Inhexi- 
tance, p. 121. | 
« of 
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of juries, and render them inſignificant, 
<«« there has been an opinion advanced, That 
they are only judges of fact, and not at 
all to conſider the law. Thus ſome 
people argue; but it is an apparent trap 
« at once to perjure innocent juries, and 
< render them ſo far from being of good 
<« ule, as to be only tools of oppreſſion, to 
ruin and murder their innocent neighbours 


& with the greater formality.” 


Ir appears clearly from the deſign of the in- 
ſtitution of juries, and from the declarations of 
the greateſt lawyers, that the jurors are the 
only proper judges of the matters which 
they are appointed to try. Whether —— 
4 an act was done in ſuch or ſuch a manner, 
« (ſays Sir John Hawles “), or to ſuch or 
<« ſuch an intent, the jurors are judges. For 
„the court is not judge of theſe matters, 
„ which are evidence to prove or diſprove 
the thing in iſſue. And therefore the wit- 
*< neſſes are always ordered to dire their 
« ſpeech to the jury; they being the proper 
« judges of their teſtimony. And in all 
% pleas of the crown, the priſoner is ſaid to 
„ put himſelf for trial upon his country; which 
“is explained and referred by the clerk of 
i the court, to be meant of the jury, ſay- 
ing to them, which country you are.” Tt 
being then manifeſtly the right, and the du- 
ty of jurymen, to judge entirely of the whole 
matter before them, it is eaſy to ſee what is 


.* See a Dialogue between a Barriſter at Law and a 
the 


Jary-man. 
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the proper buſineſs of the judge. He is ww 
ftate the law to the jury, and he may deli- 
ver his opinion, where the caſe is difficult; 
but they are under no kind of obligation to 
be guided implicitly by that opinion. The 
office of a judge, Coke obſerves, is jus di- 
eere, not jus dare; not to make any law by 
ftrains of wit, or forced interpretations; , but 
plainly and impartially to declare the law al- 
ready eſtabliſhed. And the jury are to ap- 
ply the general rules and maxims of law, or 
any particular ſtatute or ſtatutes, to the par- 
ticular fact which is the object of their en- 
quiry. This being the caſe, the duty of a 
judge, in the buſineſs of libels, as well as of 
other matters, is very plain: He is to in- 
form the jury what the law ſays concerning 
libels, and they are to apply that law to the 
particular fact in queſtion. This is the me- 
thod in which the judges act, when they act 
rightly, in other matters; and in this man- 
ner they certainly ought to act in the caſe of 
libels. They are not to dictate to the jury 
what verdict they are to bring in; but only 
to inform their judgments, * inſtructing 
them in ſuch- points of law as they, from 
their ſituation in life, may reaſonably be ſup- 
poſed to be unacquainted with. A jud 
ought not to ſay to a jury: This boo 
„pamphlet, or paper, is a libel; and if you 
© are convinced that this man wrote, print- 
„ed, or publiſhed it, you muſt find him 
* guilty,” But ſhould firlt declare to them, 
what the law ſays concerning libels; and 
then leave them to apply it to the point. in 

a queſtions 


o * _— — — 
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queſtion ; to enquire whether the particular 
action with which the accuſed perſon is charg- 


ed, be a breach of the laws; and then to en- 


quire whether he is guilty of that breach ? 
And it is therefore clear, that, as the jurors 
are the proper legal judges of the whole mar- 
ter, they ought not to bring in any man 


guilty, in any caſe, upon the mere ſe dixit 


of a judge, nor unleſs the guilt of the perſon 
they are appointed to try, be made evident 
to them. It no evidence is produced ſufficient 
to convince them, that the perſon has been 
guilty of a criminal action, of an action which 


is contrary to the laws; they ought, in ſuch 


caſe, to acquit him for want of ſufficient 


evidence; nor ought they ever to bring in a 
man guilty of a crime, merely becauſe he is 


proved to have committed the ſimple fact 
with which he is charged, unleſs they are 


convinced, that the commiſſion of that fact 


is a crime, a violation of the laws. If mere- 
« ly in compliance (ſays Sir John Hawles) 
« becauſe the judge ſays thus, or thus, a 
« jury ſhall give a verdict, though ſuch a 


« verdict ſhould happen to be right, true, 
and juſt; yet they, being not aſſured it is 
% ſo, from their own underſtanding, are for- 


« ftnorn, at leaſt in foro conſcientie.” or 


ought any jury, in hibels, or in other caſes, 


to be influenced by either judges, or coun- 
ſel, who torture ſentences in any book, or 
paper, ſtiled a libel, into a bad ſenſe, when 


they are capable of bearing a good one, 
for it is a maxim in law, that Verba accipienda 


ſunt in mitiori ſenſa; words are to be * 
that 


71] a 
that ſenſe which is moſt innocent. And 
every jury ſhould remember, that they may 


preſume nothing but innecency; and that 


they ought to do, until the contrary be 
proved. 


In the well-known caſe of Penn and 
Mead, Sir John Howel, the theu Recorder, 
in ſumming up the evidence, ſaid to the ju- 
ry : Now we are upon the matter f fact, 
« which you are to keep to, and obſerve, 
„as what hath been fully ſworn, at your 
«« pert,” . As this jury were not convinced, 
that the fact, with which Pen and Mead 
were charged, was in itſelf a crime, they 
were unwilling to condemn them : though, 
attending to the . matter of fu only, they 
could not avoid it, becauſe the fact was 
fully proved. Willing therefore to follow 
the inſtructions of the court, and, at the 
fame time, to clear their op conſciences, 
they brought in their verdict only, Guilty of 
ſpeaking in Grace-church-ſtreet. This verdict 

e court would not take, nor another much 
to the ſame purpoſe, which they gave into 
the court in writing; and tho* the court was 


twice adjourned, yet the jury, beingdetermin- 


ed not to condemn men whom they be. 
feved tobe innocent of any crime, did, at laſt, 
bring in their verdict ſimply, not guilty; which 
was recorded, and approved of. Here, it is 
plain, the jury had reſpect, in their laſt ver- 
dict, entirely to the matter of Law; for of 
the Fa# they had no doubt, And though 
this jury were * fined by the _ 
an 
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and ordered to be impriſoned till they paid 
their fines ; yet this fining and impriſonment 
were declared, by the court of Common Pleas, 
to be legal; and the jurors were releaſed, 
and left to the common law, for remedy and 
reparation- of the damages which they had 
ſuſtained. 

Tuts jury certainly deſerved great com- 
mendation for their courage and conſtancy ; 
but yet, if they had been better adviſed, 
they might have brought in their verdict 
ſimply, Not Guilty, at firſt. For as they were 
not convinced, that Penn and Mead had 
been guilty of any criminal or illegal action, 
they could not honeſtly and conſcientiouſly 
do any thing but acquit them: for to ſay, 
that any man is guilty of an innocent action, 
is abſurd. But e example of Penn and 
Mead's jury in their firſt verdiẽt; namely, 
bringing in their verdict as to the fact only, 
as guilty of ſpeaking in Grace-chburch-ſtreet, 
has been, though very wrongly, followed by 
later juries. Thus a jury, in the caſe of a libel, 
have brought in their verdi& in this man- 
ner: Guilty of publiſhing the Freebolder, No. 
40. Such a verdict (ſays Hawles) hath 
generally been refuſed by the court, as be: 
ing 0 verdiF;, though, it is ſaid, it was 
lately allowed ſomewhere in @ caſe that re. 
« quired favour.” We have a much more 
recent inſtance of a verdi& of this kind be- 
ing accepted; but, perhaps, that alſo was a 


caſe that required favour. But jurymen ſhould 


conſider the abſurdity of endeavouring to clear 
. their 
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theit conſciences by ſuch verdicts; becauſe 
if ſuch a verdict be taken and allowed, the 
accuſed perſon is ſubject to the ſame pains 
and penalties, as if the jury had brought in 
their verdict ſimply guilty; that is, guilty of 


the whole indictment. 


Ir a jury are not convinced, that any 
man 1s guilty of the whole that is exhibited 
in an indictment againſt him; at leaſt 
of all which does materially conſtitute the 
offence with which he is charges they 
have a right, nay, they are. bound by 
their oaths, to acquit him. Are you not 
„% ſworn (ſays Hawles) That you will well 
* and tritly try, and true Deliverance mate? 
« There is none of this ſtory of matter of 
« Fatt diſtinguiſhed from Law in ydur oath. 
gut you are well, that is, fully, truly, and 
* impartially to try the priſoner. So that if, 
as your conſciences, and the beſt of 
« your underſtanding, by what is proved a- 
«* gainſt him, you find he is guilty of that 
crime wherewith he ſtands charged; that is, 
« deſerving death, or ſuch other puniſhment as 
te the law inflits upon an offence fo deno- 
e minated; then you are to ſay, he is guilty. 
<« But if you are not fatisfied, that either 
« the aff he has committed was treaſon, or 
„* other crime, (though it be never ſo often 
<« called ſo) or that the act itſelf, if it were 
c ſo criminal, was not done; then what re- 
«© mains, but that you are to acquit him? 
„ For the end of juries is to preſerve men 
from oppreſſion, which may happen, as well 
by impoſing or ruining them for that as 4 

| C 2 © crime, 
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«* crime, which indeed is none, or at leaſt 
* not ſuch, or ſo great, as is pretended as 
« by charging them with the commiſſion of 
chat, which, in truth, was not committed. 
And how do you well and truly try, and 
« true deliverance make, when indeed you do 
„but deliver him up to others to be con- 

* demned, for that which you da not believe 
1 « 7 be any crime.” 


Ir has been ſaid, that the uſual epithets, 
which are in indictments or informations for 
libels, namely, that they are falſe, ſcandalous, 
and malicious; or ſeditious, and with a dgſign 
to raiſe inſurretious againſt the government, 
&c. are only words of courſe, and mere 
matter of form, which is not to be attended 
to: They have been compared by great 
perſonages in the law, to the uſual phraſe 
in indictments for murder, being moved by the 
inſtigation of the Devil, and others of that 
kind. But. a very little conſideration will 
convince any impartial man,, that this: is mere 
ſophiſtry. Every man ſees that that phraſe- 
Juſt mentioned, and others of that ſort, are 
mere words of courſe; but the other epi- 
thets, falſe, ſcandalous, malicious, ſeditious, 
&c. which are uſed in informations for li- 
bels, are manifeſtly eſſential words, which do 
either make, or,. at leaſt, aggravate the crime 
charged. If any man is charged, in any in- 
formation or indictment, with writing, print- 
ing, or publiſni - {candalous,. falſe, and 
malicious or Launer lit libel, and no evidence is 
laid before the Jury of any thing. but -the- 

| barely- 
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barely writing, printing, or publiſhing fuch 
a book, can a conſcientious and intelli- 
gent jury bring in any man guilty upon 
ſuch evidence? They certainly cannot; for 
no evidence of guilt is laid before them. 
Writing, publiſhing, or printing books, are 
in themſelves innocent actions: it muſt be 
proved, therefore, that the books themſelves 
contain ſomething, in its own nature, cumi- 
nal, or there can be no guilt; and that the 
jury ought to determine, or they: determine 
nothing. And it is indeed even a matter of 
Fadi, as well as a matter of Lau, whether 
any book or paper be falſe,: ſcandalous, mali- 
ciaus, and ſeditious, or not. 

Tn x following are fome- of the arguments 
made uſe of by Lord Chief Juſtice 'Fefferys; 
in his charge to the jury, on the trial of 
Sir Samuel Bernardiſton, in the court of 
King's Bench, for a miſdemeanour, in falſh, 
ſeandalouſy; maiiciouſy, and -ſeditionſhy writing 
and publiſhing certain letters, agamſt the 
peace of the King, his crown and dignity, 
Sc. Theſe letters were never printed; and 
all the publicutiun which was endeavoured: ti 
be proved; was, that they were ſent to the 
Poſt-office. ** It hath been lobjected, (ſuid Jef- 
ferys) that inafmuch as the words faify, 
c ſeditiouſy, makciouſly, fattioufty, and the like 
e words, are in the information; they would 
* have. you believe, that there being no 
e evidence of any ſuch thing as Fabien,“ 
Malice, and Sedilion, or that the man dic 
it maliciouſly, and adviſedly, and ſedliti- 
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« oufly, (which are the words in the premi- 
&« ſes, as I may call them, or the preamble 
« of the information) therefore they muſt 
« be acquitted of that part. Now as to 
« that, 1 told them then, and tell you now, 
« gentlemen, that no man living can diſco- 
4 ver the malicious evil deſigns and inten- 
“ tions of any other man, ſo as to give evi- 
« dence of them, but by their words and 
« actions. No man can prove what I intend 
« but by my words and actions. Therefore 
« if one doth compaſs and imagine the 
« death of the king, that, by our law, is 
« High-treaſon ; but whether or no he be 
« puilty of this treaſon, ſo as to be con- 
« victed of it by another, is not proveable, 
* or diſcoverable, but by ſome words or 
« actions, whereby the imagination may be 
© manifeſted. And therefore my imagin- 
« ing, my compaſſing, which is private in 
« my own mind, muſt be ſubmitted to the 
« judgment that reaſon and the law paſſethi 
« upon my words or actions; and then the 
« action itſelf being proved, that diſcovers 
« with what mind the thing was done. — 
« Suppoſe any man, without provocation, 
„ kills another; the words the indict- 
c ment are, That he did it maliciouſly, fe- 
« Joniouſly, not having the fear of God be- 
<« fore his eyes, but being moved and ſe- 
* duced by the inſtigation of the Devil. 
Now all thefe things, whether he had the 
*< fear of God before hi seyes, or not; or whe- 


ther he were moved bythe inſtigation of the 


Devil, and of his —— g. 
CT A theſe 
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* theſe cannot be known, till they come to 
e be proved by the action that is done. So 
*« in caſe any perſon doth write libels, or 
« publiſh any expreſſions, which in them 
« ſelves carry ſedition, and faction, and ill- 
will towards the government; I can- 
„ not tell well how to expreſs it otherwiſe 
© in his accuſation, than by ſuch words, that 
he did it ſeditiouſly, factiouſly, and mali- 
« cioufly. And the proof of the thing it- 
& ſelf, proves the evil mind it was done 
„ with. If, then, gentlemen, you believe 
= the defendant, Sir Samuel Bernardiſton, - 
i did write and publiſh theſe letters, that is 
* proof enough of the words malicioully, ſe, 

0 itioufh, and factiouſly, laid in the infor. 


* mation *,” 


ArcumanwTs ſimilar to theſe, and almoft 
in the ſame words, have been delivered in 
later times from the ſame bench. But every 
man muſt ſee the fallacy of them. In the 
caſe Jefferys mentions, of comn-ing: and 
imagining the death of the king, there muſt 
be a proof of ſome overt · act, or words, or 
writing, to evidence ſuch a treaſonable de- 
ſign. In the caſe of murder, the proof of 
the act "itſelf is a- ſufficient evidence of 
guilt; becauſe to kill any man, unleſs it be 
by accident, or in ſelf-defence, is an illegal 
and wicked act. But the caſe of libels is el[- 
ſentially different. If, in a trial for a libel, 


* See the Trial of Sir Samuel Bernardiſton, publiſbed 
in 1684, by the authority of Jefferys humſelf. | 


not 
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nothing is proved but what is called the fact. 
namely, the writing, printing, or publiſhing 
of a book or paper, there is no guilt of any 
kind proved; becauſe theſe things are, in 
themſelves, innocent and indifferent actions. 
There muſt, therefore, in any book or paper, 
which is ſtiled a malicious or ſeditious libel, 
be ſome evidence of malice or ſedition laid 
before the jury in ſuch book or paper, other- 
wiſe the Fa# itſelf is not proved to them ; 
for proving ſimply, that a map has publiſhed 
a book or paper, and proving that he 
has publrſhed a ſeditious or malicious libel, 
are two diſtin& things. As writing, print- 
ing, and publiſhing books or papers are, in 
themſelves, innocent and lawful actions; if 
it be not proved, that ſuch books or papers 
are malicious or ſeditious, there is no evidence 
of any guilt at all. Nor ought it to ſatisfy 
a jury, that the judge tells them, that any 
book or paper is a ſeditious or malicious libel; 
they ought to be convinced themſelyes that 
it is ſo, or they cannot honeſtly and con- 
ſcientiouſly pronounce any man guilty, 
whom they are appointed to try for ſuch an 


Wx have one late inſtance, and that a 
very noble one, of an Engliſh jury's aſſert- 
ing this their right, to determine the matter of 
Law, as well as the matter of Fad. In 
1752, Mr. William Owen, bookſeller, was 
tried, in the court of King's Bench, before 
Lord Chief Juſtice Lee, for publiſhing a 
pamphlet, intituled, The Caſe of Alexander 
ies Murray, 
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Murray, Eſq; in an Appeal to the people of 
S This piece had been voted 
by the Houſe of Commons to be an im- 
pudent, malicious; ſtaridalous and ſeditious li- 
gel; and the Houſe had thereupon addreſſed 
the King to proſecute the author; printer, 
and publiſher thereof; and the author hav- 
ing left the kingdom; the proſecution fell 
upon the bookſeller. The Fact of the pub- 
lication was, in the courſe of the trial, ve- 
ty clearly proved; and the judge; in ſum- 
ming up the evidence, gave it as his opi- 
nion, that the jury ought to find the defen- 
dant guilty ; for he thought the publication 
was fully proved; and if fo, they could not 
avoid bringing the defendant in'guilty. But 
the jury, thinking they had a right to de- 
termine the matter of Law, as well as the 
matter of Fad, and being determined to 
aſſert that right, did, notwithſtanding the 
opinion of the judge, and the Vote of the 
Houſe of Commons, acquit the bookſeller; 
by bringing him in, Not guilty. 

| l / \ 

'NoTninG can be more certain, than 
that a cuſtom of leaving the determination 
of what books or pamphlets are or are not 
libels entirely to the judge, muſt have the 
moſt fatal tendency with reſpect to the li- 
berty of the preſs. Should, in any future 
riod, the people of England be governed 
by 2 corrupt, oppreſſive, and infamous mi- 
niſtry; which, however far it may be from 
being the caſe at preſent, is certainly a poſ- 
ſtble and a ſuppoſeable caſe ; and any honeft 


Engliſhman ſhould have courage and pa- 
D triotiſm 


I. 
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triotiſm enough to expoſe the bad meaſures 
of ſuch a miniſtry, and to guard his ccun- 
trymen againſt their deſigns; any perform- 
ance of this tendency, though written with 
the moſt upright and patriotic intentions, 
would, by ſuch a miniſtry, be moſt cer- 
tainly deemed a |/editions libel; and it is no 
great improbability to ſuppoſe, that they 
might, in ſuch a cafe, ſhould a proſecution 
be commenced, get ſome Juſtice of the Court 
of King's Bench, toipronounce that it was 
Jo. There have been formerly judges, who 
were at the beck of the court, and there 
may he again. If then the Jury are not to 
judge of the Law, as well as of the Fact, 
but to follow implicitly the Judges opinions; 
they would have nothing to do in ſuch a caſe, 
but to find the author of any ſuch produc- 
tion guilty. And thus a man would be legally 


-puniſhed ſor an action as a crime, for which 
he would deſerve the eſteem, and the thanks 


of all his countrymen. 


Wr have a remarkable inſtance of this ſort 
in the reign of James the Second. James having 
made large ſtrides towards the introduction 
of Popery and Arbitrary Power, and having 
aſſembled an army of fifteen thouſand men 
upon Hounſlow- heath, in a time of pre- 
found peace, Mr. Samuel Johnſon, a cler- 


gyman, publiſhed a paper, addreſſed to the 
— officers and ſoldiers of the army; 


in which he repreſented to them the baſe- 
nefs and infamy, of ſerving as inſtruments 
to deſtroy the religion and conſtitution of 

| their 


. 

their country. Whereupon, as this paper 
was very diſagreeable to the court, Mr. John- 
ſon was proſecuted in the Court of King's 
Bench for writing a ſeditious libel, and his 
Jury thought proper to bring him in guilty; 
upon which he was ſentenced to ſtand three 
times in the pillory, to be whipped from 
Newgate to Tyburn, and to pay a fine of 
five hundred marks; which ſentence, after 
he had been ſolemnly degraded, was accord- 
ingly executed with great rigour. 


IT is obvious, that if the poſition be ad- 
mitted, that Judges only are to determine 
the matter of Law in the caſe of libels; 
every man js liable to proſecution, and to 

niſhment, for writing, printing, or pub- 
thing any book or paper whatever, which 
any Judge of the Court of King's Bench may 
think proper to deem a libel, by whatever 
motives he may be actuated. No man could 
write or publiſh any thing of a political 
kind without manifeſt danger, however up- 
right his intentions might be in fo doing. 
Miniſters of ſtare will ever deem all writings, 
which oppoſe their meaſures, /ibellous and 
feditious ,, and the more truth there is in any 
publications of that ſort, the more com- 
monly will they be irritated by chem. If 
then the power of pronouncing what are li- 
bels, and what are not, reſts ſolely in the 
breaſts of the judges, can it be a difficult 
matter for a miniſter to puniſh any man, wha 
writes with any degree of freedom upon the 
public meaſures? Or is it impoſſible to ſuppoſe, 
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that a bad Rs, may find ſame judge of 


the Court of King's Bench, who may be in- 
fluenced by the court ? We have had a Jef- 
ferys preſide in that coyrt, and we may have 
again. And is there any Engliſhman, who 
thinks the liberty of the preſs of the higheſt 
national importance, who can think calmly 
of ſuch a power being lodged in ſuch 
hands ? | 


In ſhort, the moſt innocent book or pa- 
per whatever, may be deemed a libel. Bax- 
ter's Paraphrale on the New Teſtament was 
deemed, in the Court of King's Bench, a 
ſeditious libel; and the author was puniſhed 
as a ſeditious libeller. No impartial man, who, 
ever read the Criſis of Sir Richard Steele, can 
eyer think it conſiſtent with any juſt preten- 
ſions to the freedom of the preis, that ſuch 
a performance ſhould be deemed puniſhable , 
and yet the Criſis was voted a libel, and the 
author expelled the Houſe of Commons for. 
writing it. How ridiculous is it to pretend, 
that the people of England have the liberty 
of the preſs, if it be admitted, that the 
judges can pronaunce any book a libel that. 
they think proper? Muſt not every intelli- 
gent foreigner laugh at ſuch a pretenſion? 
kt is true, authors and bookſellers may, not- 
withſtanding, write and publiſh what they. 
pleaſe; but if this principle be admitted, 
they muſt always do it at their peril. 


Ir then this be the certain conſequence. 
of admitting this propoſition, That Juries 
are 
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are only judges of matters of Fa, and not 
of the matter of Law, as it moſt evidently 
appears to be, muſt not every friend to li- 
berty be alarmed at ſo dangerous a poſition? 
and more eſpecially when it is advanced 
from our benches of juſtice, and by thoſe 
whoſe eloquence. and abilities render them 
the more capable of maintaining a falſe 
hypotheſis ? But as it appears manifeſtly to 
be inconſiſtent with the original deſign and 
inſtitution of juries, to ſuppoſe that they 
have not a right to judge of Law, as well 
as Fa; as it appears to have been the opi- 
nion of ſome of the beſt and ableſt lawyers, 
that they have that right; as it is notorious, 
that, in many caſes, ſuch as in trials for mur- 
der, c. juries da conſtantly determine the 
Law, as well as the Fact; as it is certain, 
that they have actually exerted. this right in 
the caſe of libels, and other ſimilar caſes, 
when they have had ſpirit and honeſty enough 
to do their duty; and as the leaving the 
determination of the matter of Law to the 
Judges only, is manifeſtly attended with 
conſequences ſo fatal to the liberty of the 
preſs; ſurely a right of ſuch importance 
oug"t not to be given up upon the mere 
lictum of any lawyer, how great, how emi- 
nent, how powerful ſoever. 


IT is eaſy to conceive why ſome judges 
may have been willing to advance this poſi- 
tion, becauſe it tends to encreaſe their 
Power 3 and may enable them the better, ou 

1 | many 


on their guard in caſes of this nature, againſt 


many occaſions to carry a favourite point. 
But the bare affertion of any judge, any 
more than of an inferior lawyer, does not 
make Law. And certainly the mere opinions 
and aſſertions of many lawyers, it many 
could be produced, ought not to balance 

inſt the conſequences, which ſeem natu- 
rally to reſult from admitting the doctrine 
which has here been controverted; eſpecial- 
ly if thoſe opinions do not appear to be 
really founded in Law ; but to be contrary 
to the ſpirit of it, and to thoſe principles of 
right reaſon, upon which all law is, or ought 
to be, founded. 


Jorres have the more reaſon to be up- 


any incroachments on their rights, fince the 
cuſtom of 1 in the Court of 
King's Bench, by informations only, in eri- 
minal caſes, has unhappily ariſen to ſuch a 
height; by which means the ſubje& is 
drawn into hazard of liberty and eſtate, 
without preſentment or indictment of a 
Grand- jury; and is thereby deprived of that 
great and good outguard of /his liberty and 
property, the Inqueſt by oath of twelve 
men, before he ſhould be brought te 
trial, 


Ix the principles which have been ad- 
vanced in this little piece are juſt; and if 
the conſequences which have been pointed 
put, do, in reality, naturally reſult from 


the 
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the doctrine which hath been here oppo- 
ſed ; every uncorrupted Engliſhman, eve 
friend to freedom, of whatever party, ma 
be alarmed at the propagation of it; and 
be heartily and warmly diſpoſed to op- 
poſe whatever hath a tendency ſo fatal to 
the public liberty. 


